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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA
State of Oklahoma, et al.,
Plaintiffs, Civil Ne. 05-CV-0329 GKF-SAJ
V.

Tyson Foods, Inc., et al.,

Defendants,

i T I R T

CARGILL DEFENDANTS’ MOTION
TO ENFORCE COMPLIANCE WITH JANUARY 16, 2008 ORDER
AND TO STRIKE PLAINTIFFS’ MOTION FOR SANCTIONS
Expedited Consideration Requested

Defendants Cargill, Inc. and Cargill Turkey Production, LLC (*“the Cargill
Defendants™) move the Court to enforce the terms of its January 16, 2006 Minute Order
and accordingly to strike Plaintiffs’ Motion for Sanctions against the Cargill Defendants
[Dkt. 1469]. Inasmuch as Plaintiffs’ motion for sanctions seeks expedited consideration,
the Cargill Defendants likewise seck expedited consideration of this motion.

PROCEDURAL BACKGROUND

As the Court is aware, Plaintiffs and the Cargill Defendants have several
longstanding disputes concerning their respective Rule 30(b)(6) deposition notices to
each other. As relevant here, the Cargill Defendants and Plaintiffs had brought cross-
motions concerning Plaintiffs’ refusal to provide a date for a 30(b)(6) deposition of

Plaintiffs’ representative on a number of issues. (Dkt. Nos. 1270, 1309.) In its Order of
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December 7, 2007, the Court held those motions in abeyance and directed the parties “to

file motions to withdraw the motions or status report advising what issues remain

unresolved on or before January 11, 2008.” (Dec. 7, 2007 Order at 2: Dkt. No. 1409.)

On January 11, 2008, both the Cargill Defendants and Plaintiffs filed status reports

with the Court. (Dkt. Nos. 1452 and 1453.) In their report, the Cargill Defendants stated:

8.

Due to the Plaintiffs’ unwillingness to agree to a mutual continuance of
30(b)(6) depositions until after the preliminary injunction hearing and the
extreme prejudice that would result to all Defendants in this matter by the
necessity of preparing for and attending depositions that appear to be
unnecessary to Plamtiffs’ burden of proof in the upcoming preliminary
injunction hearing, the Cargill Defendants request that this Court take no
action on either Cargill Defendants’ Motion to Compel Plaintiffs to
Designate Deponents Under Rule 30(b)(6), Dkt. No. 1270, or the State of
Oklahoma’s Motion for Protective Order Regarding the Conduct of
30(b)(6) Depositions of the State, Dkt. 1309 until after the conclusion of
the preliminary injunction hearing scheduled for February 19, 2008
through March 5, 2008.

In the alternative, the Cargill Defendants request that this Court issue an
Order staying the depositions requested by Plaintiffs in their December 21,
[2007] notices, pursuant to Fed. R. Civ. P. 26(b)(2), until the hearing on the
preliminary injunction is complete. Following the hearing the Cargill
Defendants will make witnesses available to the Plaintiffs for deposition
prior to April 1, 2008, and requests that Plaintiffs do the same.

(Dkt. No. 1452 at 3-4.) In response to the Cargill Defendants’ status report, Plaintiffs

filed a motion asking the Court to strike paragraph 9 of that report (Dkt. No. 1457),

arguing that the Cargill Defendants” request in paragraph 9 for relief in the form of a stay

mappropriately addressed Plaintiffs’ 30(b)(6) deposition notices to the Cargill Defendants

and constituted an improper motion. (See Dkt. No. 1457 at 99 1-3.)

On January 16, 2008, the Court issued a Minute Order that stated in its entirety:

At the direction of Sam A. Joyner, U.S. Magistrate Judge, it is hereby ordered that:
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Based upon the status reports [Dkts. 1452 & 1453}, filed on 1/11/08, Plainti{f’s

Motion for Protective Order [Dkt. 1309] and Cargill Defendants’ Motion to

Compel [Dkt. 1270] are stricken, to be refiled should meet and confers fail to

resolve the issues, following hearing on preliminary injunction. Plaintiff®s Motion

to Strike [Dkt.1457] 1s dented as moot.
(Minute Order of Jan. 26, 2008: Dkt. No. 1462.) Correspondence between the parties’
attorneys concerning the depositions continued, as evidenced in the attachments to
Plaintiffs’ motion for sanctions. (See Dkt. Nos. 1469-2 through 1469-10.) After the
close of business on Friday, January 25, Plaintiffs filed their motion for sanctions. (Dkt.
No. 1469.)

DISCUSSION

Plaintiffs’ motion for sanctions against the Cargill Defendants misstates the facts
and suffers from a number of procedural and substantive infirmities that the Cargill
Defendants will detail should the need arise.' As a threshold matter, however, the Court
should strike the motion as flatly inconsistent with the Court’s Minute Order of January
16, 2008. The timing of Plaintitfs’ motion and the character of their requested relief
make plain that Plaintiffs” true purpose is, once again, the harassment of the Cargill

Defendants and the distraction of their attorneys from the preparation needed to meet and

defeat Plaintiffs’ legally complex and expert-intensive motion for preliminary injunction.

"By way of example only, Plaintiffs’ motion (1) omits any mention of the Cargill Defendants’
repeated offers of a fully prepared 30(b)(6) witness as early as August 2007 (e.g., Dkt. No. 1257-
5); (2) offers no excuse for Plaintiffs’ months-long delay—unti] the Defendants were deep in
preparation of their responses to Plaintiffs’ surprise PI motion—to renote the 30(b)(6)
depositions, (3) fails to identify a single specific piece of evidence Plaintiffs intend to seek in a
Cargill 30(b)(6) deposition that is necessary to the PI motion, and (4) far overreaches any
sanction conceivably authorized by Rule 37 in the procedural posture presented here.
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The Court’s January 16, 2008 Minute Order demonstrates the Court’s intention to
defer the issue of the 30(b)(6) depositions, both Plaintiffs’ and the Cargill Defendants’,
until afier the hearing on the motion for preliminary injunction. The Court’s Order states
that it is “based upon” the parties’ status reports (Dkt. No. 1462), status reports that
included the Cargill Defendants’ express request for a stay of Plaintiffs’ 30(b)}(6)
depositions until after the conclusion of the predictably intense pre-PI hearing activity.
(Dkt. No. 1453 at 9 9.) Indeed, Plaintiffs themselves directed the Court’s attention to that
very paragraph by pointing out its request for relief and moving to strike it. (See Dkt.
No. 1457)

Given this background, the Minute Order necessarily defers until after the PI
hearing not only the motions concerning the Cargill Defendants’ 30(b)(6) notices [Dkts.
1270 and 1309]—which were, after all, the only motions actually pending concerning
these issues—but also the related matters addressed by the Reports—by both sides’
reports. Indeed, but for the Cargill Defendants’ detailed Report outlining the time
shortages created by the impending PI hearing, the Court would have had no reason to
adopt the PI hearing as a date to bring any dispute back to the Court.

The Court’s denial of Plaintiffs’ motion to strike as moot likewise demonstrates
the Court’s intention to defer all 30(b)(6) issues until after the PI hearing. Plaintiffs’
directed their motion at the Cargill Defendants’ request for a stay of Plaintiffs’ 30(b)(6)
deposition until completion of the PI hearing. (See Dkt. No. 1457 at 49 1-3.) The Court
denied Plaintiffs” motion as “moot”™ (Dkt. No. 1462), that is, “of no practical significance;

hypothetical or academic.” Black’s Law Dictionary at 1024 (7th ed. 1999). The only
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way Plaintiffs’ motion to strike paragraph 9 of the Cargill Defendants’ report could have
become “moot,” of course, was if the Minute Order had afready addressed the relief that
the Cargill Defendants sought in that paragraph. And so it had; as noted above, the first
portion of the Minute Order had already effectively ruled on the issue by deferring all
30({b)(6) disputes to a later, less hectic period.

Any other reading of the Court’s Order makes no sense. The Cargill Defendants
can conceive of no rational reason that the Court would defer the Cargill Defendants’
Rule 30(b)(6) depositions of Plaintiffs until after the P hearing, and yet permit
Plaintiffs—who brought their PI motion against Cargill without ever taking a substantive
deposition of a Cargill representative—to compel their own 30(b)(6) depositions of the
Cargill Defendants in the midst of the Defendants’ intensive efforts to defend against
Plaintiffs’ PI motion. The Court would not logically permit Plaintiffs to take discovery
that their filing of the PI motion demonstrates they do not need while denying similar
discovery to the parties who must respond to that motion. The Court’s Minute Order did
not intend such an unfair result, but intended to treat the parties equally. The Court Order
was another stalement of the “goose and gander” rule imposed by the Court on all parties
carly on.

This conclusion is also consistent with the Court’s deferral of another recent
motion by Plaintiffs that raised issues irrelevant to the PI motion and would only distract
the parties from their preparations for the hearing on the motion. (See, e.g., Dkt. No.
1448: Jan. 8, 2008 Minute Order deferring further briefing on Plaintiffs’ motion to

expand the temporal scope of discovery.) The Cargill Defendants conclude that the Court
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intends the parties to focus their present efforts on the discovery and issues relating to the
impending Pl motion, and not to divert those efforts to briefing motions and defending

depositions that have no bearing on that motion.

CONCLUSION

For the reasons stated above, the Cargill Defendants respectfully urge the Court to
enforce its Minute Order of January 16, 2008, to strike Plaintiffs’ Motion for Sanctions
against the Cargill Defendants (Dkt. No. 1469), and to spare the Cargill Defendants the
further burden of responding on the merits of the motion. Should the Court deny this
motion to strike, the Cargill Defendants request that the Court provide them with a
reasonable period in which to respond to the substance of Plaintiffs’ motion.

Respectfully submitted,

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLL.C

BY: /s/ John H. Tucker

Joun H. TUCKER, OBA #9110

CoLiN H. TUCKER, OBA #16325

THERESA NOBLE HiLL, OBA #19119

100 W, Fifth Street, Suite 400 (74103-4287)
P.0. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone:  918/582-1173

Facsimile: 918/592.3390
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And
DELMAR R. EHRICH
BRUCE JONES
KRISANN C. KLEIBACKER LEE
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone:  612/766-7000
Facsimile; 612/766-1600
ATTORNEYS FOR CARGILL, INC. AND CARGILL
TURKEY PRODUCTION, LLC

CERTIFICATE OF SERVICE

[ certily that on the 28th day of January, 2008, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal of a
Notice of Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary

Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Rigps Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randail Miller
Louis W. Bullock
Miller Keffer & Bullock

William H. Narwold
Elizabeth C. Ward
Fredenck €. Baker
Lee M. Heath
Elizabeth Claire Xidis
Motley Rice

drew_edmondson@oag.state.ok.us
kelly burch@oag.state.ok.us
trevor _hammons(@oag.state.ok. us
Robert _sinsletarv{cioas. state.ok.us
Daniel lenningtontyoag.ok. zoy

doug_wilsonriggsabney.com
driggsi@riggsabney.com
rgarren{@riggsabney.com
sweaver(riggsabney.com
dpage(@riggsabney.com

mance{@riggsabney.com
sgeniry(@riggsabney.com

rmiller@mkblaw net
Ibullock@mkblaw net

bnarwoldiwmotleyrice.com
tward@motieyrice.com
fbaker@motieyrice.com
Theathemotlevrice.com
cxidisiemotlevrice.com
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COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwaid pbuchwald@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D). Hopson mhopsonwsidley.com

Jay Thomas Jorgensen Jjorgensen(gsidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.georgefkutakrock.com

Michael R. Bond michael. bond@kutakrock.com

Erin W. Thompson erin.thompson{@kutakrock.comKutack Rock
LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.

R. Thomas Lay riliwkiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griftin jgritfin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann{@pmriaw.net

Lawrence W. Zeringue lzeringue@pmrlaw.net

David C .Senger dsenger@pmriaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W, Owens gwo@rowenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpe.com

The Owens Law Firm, P.C,

James M. Graves Jgraves(wbassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Ir.

Woody Bassett

Bassett Law Firm

COUNSEL FOR GEORGE’S INC, AND GEORGE’S FARMS, INC,

John R, Elrod jelrod@ewlaw.com
Vicki Bronson vbronson@ewlaw.com
Bruce W, Freeman bfreeman(ewlaw.com

Conner & Winters, LLEP
COUNSEL FOR SIMMONS FOODS, INC.
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A. Scott McDaniel smedanielomhla-law.com
Nicole M. Longwell nlongwellgzmhla-law.com
Phitip D. Hixon phixon@emhla-law.com
Craig Mirkes cmirkes@@mhla-law.com
McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley shartleviigmwsgw,.com

Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves maravesizohallestill.com
Dale Knyon Williams, Jr. kwilllams(@hallestill.com
COUNSEL FOR CERTAIN POULTRY GROWERS

] also hereby certify that I served the attached documents by United States Postal Service, proper postage
paid, on the following who are not registered participants of the ECF Systen:

C. Miles Tolbert Charles L. Mouiton

Secretary of the Environment Arkansas Natural Resources Commission
State of Oklahoma 3123 Center Street

3800 North Classen Suite 200

Oklahoma City, OK 73118 Little Rock, AR 72266

COUNSEL FOR PLAINTIFFS

s/ John H. Tucker
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